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Denar Mr. Socrctarys 


In considering H.R. 14794, the fiscal year 1970 opproprintion 
pill Lor the Dopartment ef Transportation and reloted agencicas, the 
House Committee on Appropriations requested that it be provided with 

“he ndvice of the Comptroller General on the legality of the "porking 
equalization" plan contemplated by the Department ef Transportrtion 
ineident to the physical consolidation of its heodquarters activities 
in to Southwest Washington, D.C., ouildings: the Federal Office 


Building 104 (FAA Building) ond the Nassif Building now being completed. 


. H. Rept. No, 91-642, November 13, 1669, pe 9. Your letter of ioven- 


ver 26, 1959, invites our attention to the request of the Committee and 


to the need of the Department for an early resolution of the question 
of the legality of the plan. 


You are advised that the "parking equalization plen, whereby the 
Department secks to make parking privileges evallable to its employecs 
at the same cost whether they be located in Federal Office Building 


10\, a Covernment-owmed building, or jn the Nasaif Building, a privately 


owmed building located within two biecks of FOB 104, 4s in our opinion 
legally objectionable in that 44 does violence to the scheme of prope 
erty ond financial control reflected in 40 U.S.C. 3030. 


Briefly stated, the problem which the Department secks to resolve 


vy the "parking equalization" plon stems from the fact that the parking 
facilities in the Nassif Building ore, by a Lease of the building owner, 
controlled and operated by a conmoreiol automobile parking ot Parking 


Monogoment, Ine. (Pi), which apparently contemplates charging $35.2 


month for the parking of on individual car, whereas the current employce 


parking fee at FoR 10A, operated by Government Services, Ince, under oan 
egracment with the General Services Administrotion, is $0.25 a month. 
fo avoid such a disparity in parking costs between employees working 

in FOR 10A and those in the Nossif Building, ond ony adverse cfrect 


° upon the operations of the Department from the Lowering of morale due 


%o the apparent inequity of the situation or the hich cost of Nassif 
Building porking, the Department hos been negotiating with PMI for the 
firm's operation of FOB 10A parking facilities together with those at 
the Nossif Building "os a single facility" at a uniform rate paycble 
vy the Department's employees so PMX: $23.25 pex month for the Pirst 
yoor with annual, increases of one dollav a month for the next 4 yonrs. 
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Under the contempiated arrengement, which tha Denartuent vouid onber 
into by virtue of a dalegition of monagenont authority Lvaa the Genial 
Services Administration, PMI is to issue 775 parking contracts for FOR 
LOA end 1800 parking contracts for the Naasif Bullding to employees 
npecified by tha Department. This in essence in the “"porking cquilie 
zabion" plan. 


In on opinion | dated Novenbor 2h, 1969, furnished with your letter 
of Novenber 76, 1969, tha General Counsel of the Department stateds 


"Yo Law or regulation of which we are aware requiren that 
parking, arrengements be made seprrately for onch building ° 
“ov limits the Secretary's diserction to mannge parking 
focilities in separate bulldings on a common basis. It 
mipht be argued that the legality of the plan is ques- 
tionable in that 4% would result in oa private contractor 
receiving funds for spnee utilized in a Government-owned | 
building far in excess of any service rendered by the 
contractor. This argunent would have validity, however, 
only if these DOT employees who will meppen to be assimmed 
: to work in FOB 1OA are viewed as a class somehow separate 
‘ and opart from their colleorzucs who seats to ba agsimed 
i? ,to work in the Nessif Bullding, and if one ignores the 
ae “fact thet the service rendered by the contractor relates 
' to both FOB LOA and the Nassif Building." 


Although we agree with the General Counsel that Department employees 
assigned to work in FOB 10A should not be viewed as a class apart fron 
.. those assigned to work in the Nassif Building, and that there should not 
» ba ignored tho fact that tha service to be rendered by the contractor 
2 would relote to both TOR 1OA ond the Nassif Building, we are of the view 
ee that the "single facility" concept sought to be odvanced, which combines. 
“Federal parking facilities together with private facilities on the basia 
of o coumon operator, is seriously questionadle in that it imores the 
foct that the principal ingradient of a parking facility is space, an 
clowent of tho property involved, not the services of on operator or en’ 
attendant. This is so whether the parking accommodations are public Ost 
. private. _Since the fees to be collected po.beyond a realistic charge 
» for ‘the management services to be porforned. “and necessarily involve | Ve 
der PS “revenues from the use of property, thee fact “that, Federal property. is 
ae ~ “favolved” cannot be" ignored. 


* 
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pon eenmenmeniiad 
. We view the contemplatad agreement with mer, ‘while couched in terms 
Cady Ft of management servicas, as necessarily conferring an interest in Federal 
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provarty, a lerschold intarest from which revenues are derived, in Y~ 
contraventson of 40 U.S.0. 30%D, which stipulates that the lepsing of | 
_Unitold States properties shall be for a moncy consideration “only nnd 


moneys so derived s shall ba coverdd into ‘the Treasury ns miscellmecous 
“reecipea, Wo 1 may also add that in“tho absence of stotutory suthority 
“therefor we’ conerally would view as wiauthorizcd the uso of Federal 
property to nore finance the procurement of private sorvices. Sce 31 ; 


U.S.C. WOW and LOv. 


tf 


ey Your letter also refers to another question raised in the Committee's ' 
consideration of the leasing of the Nassif Building on which you request - 
our views. Whether in that situstion, involving a twenty-ycar lease of 
“nine floors plus storage space of a toen-story office building, located in 
a hiphly congested wrban areca and used as a departmental headquarters 
building, enproprinted funds may be used to provide space for enployce 
parking, in the basement or sub-basoments of the building. An opinion 
on this question has also been informally requested by the Ganeral Serv- 
fees Adrvuinistration whose leasing function is involved. it may be noted 
that while the porking facilities in the Nassi? Building have been leased 
to a private fim, also for a term of twenty years, the question of au- 
thority to procure space for employce parking is not considercd moot, as . 
_we understand thera is the possibility of sublenstng space for that 
“purpose. 


The Poderal Property ond Administrative Sepvieae Act of 1949, as 
amended, authorizes the General Services Administrator to ent er into 
lease ofreenents for periods not in excess of vey, yoars | "on such terms, 
-as he deams to be in the interest of the Usited States and necessary for 
“the. ‘accommodation of Federal agencies in buildings ond improvements * * 2 
“and to eons and reassi¢n space thercin to Federal agcacies." 10,U.8,¢, 
~ E9OC). Ch). In the exercise of the leasing ond space assignuent functions 

he Administrator ie poverned by sach policies and directives as may be ., 
prescribed by the President. NO U.S.C. W86(a). To the extent that the 
appropriations of the General” Services Administration are inadequate 
therefor, “the Administrator of Genoral, Services may require each Federal ° 
ees aren eo: which Leased space has been assigaed to pay promptly by check _ 
es to the Administrator of General. Services out of its available appropria-” 

tions 2 x #4," hOULS.C. 30(c), ack of August 27, 1935, ho Stat. 836, 

“ae ancnded. Seo, also, Bureau of the Budget Circular Awll, sec. 13. 5(1) 
on reimbursement of General Services Administration by tenant agencies, 


in connection with the question of the availability of appropriated 
funds to provide Leased facliitics for employca pariing, referenca has 
Eee ae made: to 8 docksioa of cate aaa 43 Comp. Gen. 132, 
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perderead Augunt 5, 1063, to the Secretary of the Trensury. Thot deet= 
sion eonstdered the auesbion of whebber the Comamdnnt of the Const 

Guard, wader hia authority to equip, operate, maintain, nupply , nnd 

repaky Const Gunvd districta and ahore establishments (11.3.0. 93(3)), 
my lersa a plot of Lond addacent to the Conn Guard Brae at Vobtle, 
Almbvama, and expend rpproprinted funda to prepare the Lond for use 45 

an employee parking lot. In justification for the proposed use of 
appropriated funds 44 was explained thot the Base waa located in o 

bedly deteriorated former conmercial aren without oadequnte public tranne 
portation ond hoving virtually no parking space on or off neorby ctreets, , 
The totol personnel involved wos 181, only a part of which was permanently 
assigned to the Base, and the nunber of vehicles to be occommodated cacn 
day ranged fron 85 to 100 which hnd to be parked in a wide area around 
_the Base. Wo held in that ense the reeord did not estnblish the pro- 

“ posed parking lot was essential to the operation or maintenance of the 

Base so ns to warrant the use of appropriated funds for a purpose that 
ordinarily was considered the responsibility of the individual, che 


parking of his private vehicle, 


We consider the decision of 1963 to have little relevance to the 
present situntion. Factually, the carlier cose turned primarily on the 
record presented. There is little if any similarity vetwoen the two 
cases except that they involve the proving urban problem of motor vehiale 
porking. Legally there was not considered in that cose the Leasing 
authority of the General Services Administration under the Federal Prope 
erty ond Administrative Services Act. 


The position is advanced in o memorandum dated June 21, 168, of 
the then Generol Counsel of the Department of Transportation and. con~ 
’ » curred in by the present General Counsel, a copy of which was forwarded 
 « with your letter, thet in determining the space requirements of an agency, 
‘and whethex employee parking facilities are to be provided, the polictes_ 
for the assigmment of office buildings and space proscribed in Executive 
_, Order 11035, July 9, 1952, issued pursuant to the Federal Property and 
Administrative Services Act, ara controlling. The memorandum stated in 


parts 


"The policies ond directives governing the exercise of 
the Administrator's authority were prescribed by the 
‘+ President in Executive Order No. 11035 (27 F.R. 6519). 
The Executiva Order requires, omong other things, that 
tha Administrator ba guided, a5 a primary consideration, 
‘by the need for the efficient povformance of tho agencics’ 
3 _ » Missions and programs ‘with due regard Tow Chae « « 
i Ve : ry . a - 7 sonst : .° sf 4 
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